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Hon'bla Anisul Hug MP, Minster of Law, Justice & Parliamentary Affairs spagking at the BIAC ToT in Arbitration as Chief Guest,

Training of Trainers in Arbitration, held at from 7-11 December 2014

Wih increase n domestic and international trade and investment, there will be an increasing demand for use of ADR, partic:
larly arbitration. Tralned arbitrators are a critical componant of the wholke framework - they will be reguired for tha drafting of the
contracts as wel as handing of arbitral proceedings as arbitrators or counsals. In order 1o create a podl of trained arbration
professionale, BIAC has organsad a saries of arbitration tranng since 2013 including Training of Tranars {TaT) in Arbitration.
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BIAC began with a foundation course in arbitration in January last year (2013), followed by advanced coursas theoughout 2013
and 2014. The cumculum to train Trainers n Arbitration was designed so that tha successful participants can train othars in
futura.

The gecond ToT In Arbitration in this series was held from 7-11 Decamber 2014, jaintly with International Law Institute (ILI),
Washington DC, USA at Pan Pacific Scnargaon (Meghna Reom). Forty participants tock part at the training programma.
Certificates were issued to participants who have successhully complated the course.

Whie Inaugurating the programme as Chiel Guest, Hon'ble Anisul Hug, Ministar for Law, Justice & Parsamantary Affairs
stated, “Traming in Arbiration will enhance our capacity and genarata confidence among businessmen and investors n
ADR". With aver 2.7 million casas panding in our counts, foraign companias and nvestorns feel discouragad 1o entér into com-
marcial daals In Bangladash, he cbiserved. Gowernment has already mada substantive amendments in some of cur major
acts like Civi Procedure Code, Artha Rin Adalat Ain, Customs, VAT and Income Tax laws making ADR mandatary. He lauded
the role of the Bangladesh International Arbaration Centre [BIAC) for promoting the cause of ADR n the country.

Mr. Mahbubur Rahman, Chairman, BIAC Councl and President, ICC-B chaired the function. He appaaled to the business
cemmunity to adopt BIACS Madel Dispute Resoluticn Clause in their commarcial contracts and urged upca government,
through Hoo'bla Law Minister, 1o considar using BIAC Arbitration Rules and BIAC Mediation Rules in governmental contracts
wherever poessile.

Among other who spoke at the avent ware Dr. Teufig Al Chief Exacutive of BIAC, Rokia Afzal Rahman President MCCI,
Masrur M. Reaz Programme Manager of IFC, David Branson- cna of the trainars from Intarnational Law Instiute (ILI), Wash-
ington DG - and two former trainess of BIAC, Abdul Muyaed Chowdhury and Shireen Schek Mainuddin.



Training of Master Trainers in Mediation held
at BIAC from 22-25 October 2015

Several fonward-looking laws in Bangladesh provide for meda-
tion o resolve dsputes. However, they have nct had the
desred impact, generaly due to lack of skiled mediators. BIAC
has been providing fraining in mediation, to fil this vacuum
and fo enable disputes 1o be settied cutside of counts. With
trainers from a werld-renowned institution, Centre for Effec-
tve Dispute Resolution (CEDR), UK, BIAC has conducted a
course for Master Traners in Mediation. Participants who
have successfully completed the CEDR Accredited Media-
tion Training were invited to take pan in this Course. It is
hoped that the participants would themseves be able to
provide training in mediation, to enlarge the pool of media-
tors in the country.

This first-ever traning of Master Trainers in the country was
held at BIAG between 22-25 Octcber 2014, with support
from Intemational Finance Corporation (IFC). The training
was conducted by Mr. Andrze) {Andy] Grossman and Mr.
John Quilter from CEDR UK, at the BIAC Office. Certificates
were awarded 1o participants upcn successful completion
of the course.

BIAC signs MOU with ICDDR, B for
Cooperation in Dispute Resolution

The Bangladesh International Arbitration Centre (BIAC)
sgned a Memorandum of Understanding (MOU) for coop-
eration in dispute resclution, using ADR methods, with the
Internaticnal Cantre for Diamheal Disease Research, Bangla-
desh (icddrb) on 4 November, 2014. Dr. Toufig Ali, Chief
Executive, BIAC and Ms. Ingrd Renaud, Chief Operating
Officer, icddr,b signed the MOU cn behalf of their respective
croanizations

Mediation can play a vital role in resolution

of cases in our courts- said Chief Justice
Md. Muzammel Hossain

On Saturday, 8 Nevember 2014, at a seminar on "Case On
Saturday, B November 2014, at a seminar on “Case
Management Committee” at Supreme Court Auditonum the

then Chief Justice Md. Muzammel Hossain stated that
number of cases in cur courts s increasing abnormally. This
situation Is posing hindrance in delvery of justice. Lack of
coordination and exchange of experiences, inadequate
superintandence, deficiency in time management and
Iimpraper evaluation of the work of the judges and employ-
eas of courts have pined tegether 1o create such a stuation.
In addtion, explesicn of population and rise in the aware-
ness of citizens about their nights have resulted in proléera-
tion of cases in the country.

He further said that mediation can play a wital role in reduc-
ing log jam of cases in our courts. In many countries, inciud-
ing USA, Canada, New Zealand, Australia, Malaysa and the
Philippines, 80 (eighty} to 90 {ninety) percent cases are
baing resolved through count refemed mediaticn. (Source:
Prothem Alo, Sundzy, 9 November 2014}

Banks bulging with defaults while mandatory
mediation provisions in our law are seldom used

An English-language daly reports, on 16 Decambar 2014,
that loan defaults have swelled by Tk 16,708 crore in the
first nine months of the year. It is a matter of concam,” sald
Atiur Ranman, Bangladash Bank Gavamor, at a meeting
with chiaf executives of banks yesterday (15th Decambar
2014).

At the end of September, the total defaults stoed at Tk
57,290 crore, which is 11.60 percant of the total cutstand-
ing loans, according to central bank statistics. On Dacam-
bar 31, 2013, it was Tk 40,583 crore, which was 8.93
percant of the total outstanding loans at tha time. Though
the macroeconomic indicators were positive this year, tha
banking sactor's dassified loans stil ncraased steadiy from
quarter to quarter. The BB Govamar advised the banks to

bring down the oan defaults.
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According to the report, at the meeting, the CEOs said that
many of the precanous lcans are those extended to com-
modity traders, who are defaulting after being struck by the
vicisstudes of price fluctuations and demand.

And, with the rising bad loans, the banks' capital adequacy
ratics are shrinking. This oocmes at a time when the central
bank is preparing to mplement BASEL-Ill, the global regula-
tory standard on banks’ capital adeguacy, stress testing
and market liquidity risk. In December last year (2013), the
banks' capital adequacy ratio stocd at 11.52 percent of
their risk-weighted assets, At the end of September, that
ratio sipped to 10.57 percent.

BIAC notes that the Money Loan Court Act 2003 envisaged
expeditious realization of money kans and disposal of
money loan cases. Since the amendment of the Act in
2010, it is mandatory for all money koan cases fled to
attempt resolution of the disputes through medation.
Thereafter, f the parties fail t reach agreement in medigtion, the
oourt processes resume, From an examination of the court
statistics, it appears that the banks and parties are faling to
take advantage of this progressive provision in the law. Now
that there is a pool of quaified mediators, trained under
BIAC auspices, the banks and other parties are in a position
to utilize the cpportunity provided by the law. It is expected
that a sgnificant number of the loan defaul cases ocuid be
settied theough mediation, which would reduce the burden
on the courts and help the banks to realize ther default loan
as wel,

Training on “Labor Mediation: Techniques
and Approaches” held on 17 December 2014

In cooperation with the Federal Medation & Conciiation
Service [FMCS), USA, BIAC organized a cne-day training
programme ¢n Labour Mediation and Problem-Sohing
Techniques for Warkplace Disputes, on Wednesday, 17th
December 2014,

The Federal Mediation & Conclliation Service (FMCS) was
estatlished by US Congressin 1947 ta help employers and
unions avoid costly work stoppages and.minimize theie
potentialy devastating effects on regicnalior natienal com-
merce. The FMCS, headquartered in Washington, DIC.Jis.

best known for its history of successful and innovative
advances in labor-management collaboration, pint
problem-sciving and the resdution of major collective
bargaining disputes.

Two trainers Eileen Barkas Hoffman and Matt Cockroft
from FMCS conducted the day-long training at Sonargaon
Hotel. Thity trainees participated in  the training
programme. At the end of the traning, certificates were
distributed.

An arbitration clause in an agreement
between the parties cannot ipso facto

render a writ petition "not maintainable"
- ruled Supreme Court of India

It has been nded in the casa of M/s. Ram Barai Singh &
Co.-v- State of Bhar & Ors. {CIVIL APPEAL NO. 11485 OF
2014), that a constitutional remedy by way of writ patiton is
ahvays available 1o an aggrieved party and an arbitraton
clause in an agreement betweaan the parties canndct Ipso
facto rendiér a wrt patition "not maintainable”.

It i a well known principie of arbdration that an arbitration
clausa In a contract is the shiekd that protects parties from
invoking Itgation when disputes arise. Therefore, cours
accepting |ursdiction gespite exstence of an arbitraton
clausa can ba said to be fundamentally flawed and one that
asraspects parties’ agreameant 1o arbitrate. However, a
closar analysis of the udgment reveals that the dacision
glven by tha Suprema Court of India Is indeed consistant
with the essence of arbitration and cne that gives effect 1o
the actual agreement of the parties.

Follewing a dispute, the appelant preferred a writ patition
bearing C.W.J.C.N0.3686 of 2006 to claim the Interest on
undue caay In refunding the security depasit and against
the direction for recovery of certan labour cost. The
respondent did not rase tha plea of arbitraticn clause at the
writ pettion of 2005 or at any of the following proceedings
thereafter. Taking this into consideraton, the Supreme
Ceurt of India ruled that a constitutional remedy by way of
writ patition Is always avalable to an aggrieved party andan
arbiration clause in an agreement between the parties
cannot Ipso facto randar a wrt petiton “not maintainable®.
Avalabiity of altermative remedy is definitely a permissbla
ground for refusal by a writ court 10 exercise [ts junsdiction
n appropriate cases But once the respondents had not
objected 1o entertainment of the writ petition on ground
of availability of alternative remedy, the final judgment
rendered on merits cannot be faulted and set aside only
on noticing by the Division Bench that an alternative
remedy by way of arbitration clause could have been
resorted to. Therefore, although arbitration clauss In a
oontract acts as a shield against a contracting party from
Ivoking litigation



when dispute arises, the shisld may turn cut to be ineffective if the parties have already agreed to go to court. Once the parties
have agreed to go to court to settle the dispute, the presence cf a dispute settlement clause in the contract requiring arbitration
would not be a bar to court procesdings. It is assumed that the parties have subseguently agreed to ancther mede of dispute
resolution - that is, through fitigation.

Law Commission of India Recommends to Revamp Arbitration Law

India has never been a favoured destination for international arbitration. The Law Commission of India has recently issued a
report proposing a radical overhaud of the Arbitration & Goncilation Act, 1936 (the '1936 Act.

Even though courts play a pivotal role in giving finality to certain issues that arises before, after and even during arbitration, there
exists a sanous threat of arbitration refated Iibgation getting caught up in the huge list of pending cases before the courts. For
example, after the award, a challenge under the 1996 Act makes the award inexecutable and such petitions ramain pending
for several years. The cbjective of quick altemative disputes resolution frequently stands frustrated due to these legal require-
ments. Law Commission of India made a few recommendations to address these issues, some of which are discussed below.

Institutional Arbitration in India Commission recommendad that the High Courts and the Supreme Court of India, while acting
in the exercise of ther jurisdiction under the Act, will take steps to enoourage the parties to refer their disputes to institutional-
ized arbitration.

Ceonduct of Arbitral Proceedings The Commission recommended that counse! for parties must refrain from seeking frivclous
adiournments or insisting upon frivolous hearings or leading long-winded and irrelevant evidence. The Commission notes that
a conscious use of technology, like teleconferencing, video-conferencing etc., should be encouraged to allow a more efficient
conduct of arbitral proceedings.

Power of Court to Appont Arbitrators The Gommission has proposed changing the existing scheme of the power of appoint-
ment of arbitrator being vested in the “Chief Justice” of the “High Court”™ and the "Supreme Court” and has expressly carified
that the "appointment’ of arbitrators s not to be regarded as a judicial act, allowing courts to deiegate the power of appointment
{being a non-judicial act) to specialized, external parsons or instituticns.

Scope and Nature of Pre-Arbitral Judicial Intervention The Commission has recommended that the scope of the judicial
interventicn is to be restricted to situaticns where the Court/Judicial Authority finds that the arbitration agreement does not exist
or is null and voud. In so far as the nature of intervention is concerned, it is recommended that in the event the Gourt/Judicial
Authority = prima facie satisfied against the argument challenging the arbitration agreement, it shall appoint the arbitrator
and/or refer the parties to arbiration, as the case may be.,

Powers of Tribunal to Order Interim Measures Under section 17
of the 1996 Act, the parties ¢can appreach the arbitral tribunal for
interim measure rather than await orders from a Court. The
gfficacy of section 17 is howewver, seriously compromised given
the lack of any suitable statutory mechanism for the enforce-
ment of such intenm crders of the arbitral tribunal. The Comms-
sion has, recommended amendments to saction 17 of the 1936
Act which wouki give teeth 1o the orders of the Arbitral Tribunal
and the same woukd be statutoriy enlorceable in the same
manner as the orders of a Court.

Hs Excefency M. Zgmund Bertol. Ambassador of the Siovak Republc
vated BIAC on 26 Decembar 2014,




